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Opinion by Bottorff, Adm nistrative Trademark Judge:
Applicant seeks registration on the Principal Register

of the mark SUPERI NVESTOR, in typed form for services

recited in the application, as anmended, as “financial and

i nvest nent consultation services” in International d ass

36. U

! Serial No. 75/416,692, filed January 12, 1998. The application
is based on applicant’s allegation of a bona fide intention to
use the mark in comrerce, under Trademark Act Section 1(b), 15

U S.C 81051(b).
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The Trademark Exam ning Attorney has refused
registration on the ground that applicant’s mark, as
applied to the services recited in the application, so
resenbl es the mark THE SUPERI NVESTOR FI LES, which is
registered in typed formfor goods identified in the
registration as “series of financial and investnent

Bl

ref erence books,”“ as to be likely to cause confusion, to
cause m stake, or to deceive. See Trademark Act Section
2(d).

When the refusal was nade final, applicant filed a
notice of appeal, its appeal brief, and a request for
reconsi deration. The Trademark Exam ning Attorney, upon
remand fromthe Board, rejected the request for
reconsi deration and naintained the final refusal. Wth the
Board s perm ssion, applicant filed a suppl enental appeal
brief, and the Trademark Exam ning Attorney then filed an
appeal brief. Applicant did not file a reply brief, nor
did applicant request an oral hearing.

After careful consideration of the evidence of record

and the argunents made by applicant and by the Tradenmark

Exam ning Attorney, we affirmthe refusal to register.

2 Regi stration No. 2,160,280, issued on the Principal Register on
May 26, 1998.
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Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
rel evant to the factors bearing on the |ikelihood of
confusion issue. See Inre E I. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
considering the evidence of record on these factors, we
keep in mnd that “[t]he fundamental inquiry mandated by
82(d) goes to the cunmul ative effect of differences in the
essential characteristics of the goods and differences in
the marks.” Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

We turn first to the issue of whether applicant’s mark
and registrant’s mark, when conpared in their entireties in
ternms of appearance, sound and connotation, are simlar or
dissimlar in their overall comrercial inpressions. The
test is not whether the marks can be di stingui shed when
subj ected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their
overall commercial inpression that confusion as to the
source of the goods offered under the respective nmarks is
likely to result. Furthernore, although the marks at issue
nmust be considered in their entireties, it is well-settled
that one feature of a mark may be nore significant than

another, and it is not inproper to give nore weight to this
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dom nant feature in determ ning the conmercial inpression
created by the mark. See In re National Data Corp., 753
F.2d 1056, 224 USPQ 749 (Fed. GCir. 1985).

We find that the dom nant feature in the conmerci al
i npression created by the cited registered mark THE
SUPERI NVESTOR FI LES is the word SUPERI NVESTOR. Contrary to
applicant’s contention, it does not appear fromthe record
t hat SUPERI NVESTOR is a “comon stock phrase” in the
i nvestnment or finance field; no third-party uses or users
of the termare in evidence. W accordingly are not
per suaded that SUPERI NVESTOR is a weak termwhich is
entitled to a relatively narrow scope of protection

Li kewi se, we are not persuaded that the presence in
the registered mark of the additional words “THE" and
“FI LES’ suffices to distinguish applicant’s mark and the
registered mark in terns of their overall comrerci al
i npressions. The introductory article “THE" contri butes
very little, if anything, to the comrercial inpression of
the registered mark. “FILES” is sonewhat suggestive as
applied to the “series of financial and investnent
ref erence books” identified in the registration. 1In this

regard, we take judicial notice that “file,” the singular
formof “files,” is defined, inter alia, as “a collection

of papers or publications usu. arranged or classified.”
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Webster’'s Ninth New Col |l egiate Dictionary (1990) at 462.

As it is used inregistrant’s mark, FILES is clearly |ess
distinctive and inportant than the word preceding it,

SUPERI NVESTOR, which identifies and specifies which “files”

are being referred to.

In sum we find that the dom nant feature of
registrant’s mark is the word SUPERI NVESTOR. That word
al so conprises the entirety of applicant’s nark.E] W find
that the dissimlarities between the two marks in terns of
appear ance, sound and meani ng, which are caused solely by
the presence in the registered mark of the additional words
“THE” and “FILES,” are outweighed by the overriding
simlarity between the overall commercial inpressions of

the two marks, which results fromtheir shared use of the

3 Applicant asserts that its pronotional materials wll always
use the SUPERI NVESTOR mark in conjunction with the name of
applicant’s president, Mark Tier, who allegedly is a noted
authority in the field of finance and investnents, and that
applicant’s affiliation with M. Tier will always be clearly and
explicitly advertised. These neasures will be sufficient,
appl i cant argues, to avoid any confusion on the part of
reasonabl e consuners. However, neither M. Tier’'s nane nor his
affiliation with applicant’s services is reflected in the draw ng
of the mark applicant seeks to register. The fact that applicant
m ght include those pieces of information in its marketing
materials is immterial to our |ikelihood of confusion

determ nation in this case. See, e.g., Cunninghamyv. Laser Colf
Corp., 222 F.3d 943, 55 USPQ@2d 842 (Fed. G r. 2000); In re Shel
Ol Co., 992 F.2d 1204, 26 USPQ2d 1687, n.4 (Fed. Gir. 1993);
Vornado, Inc. v. Breuer Electric Mg. Co., 156 USPQ 340 CCPA
1968); Interstate Brands Corp. v. MKee Foods Corp., 53 USPQd
1910 (TTAB 2000); National Football League v. Jasper Alliance
Corp., 16 USPQd 1212 (TTAB 1990).
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word SUPERI NVESTOR. The two marks are sufficiently simlar
that confusion is likely to result if they are used on or
in connection with related goods and servi ces.

W turn next to the question of whether applicant’s
services are sufficiently commercially related to
registrant’s goods that confusion is likely to result from
use of applicant’s and registrant’s respective marks on or
in connection therewith. It is not necessary that the
respecti ve goods and services be identical or even
conpetitive in order to support a finding of |ikelihood of
confusion. Rather, it is sufficient that the goods are
related in some manner or that the circunstances
surrounding their marketing are such that they would be
likely to be encountered by the sanme persons in situations
that woul d give rise, because of the nmarks used thereon, to
a m staken belief that they originate fromor are in sone
way associated with the sane producer or that there is an
associ ati on or connection between the producers of the
respective goods. See In re Melville Corp., 18 USPQRd 1386
(TTAB 1991); In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910 (TTAB 1978).

Applicant argues that although registrant’s books and
applicant’s consulting services both pertain to the broad

field of finance and investnents, they are different and
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readi ly distinguishable in terns of their specific content,
format and purpose. According to applicant, registrant’s
books are a “home-study” guide covering specific investnent
techni ques, while applicant’s consulting services involve
“indi vidual or group counseling or ‘coaching’ for clients
regardi ng psychol ogi cal bl ocks or behaviors which lead to
poor financial and investnent decisions.” However, our
| i kel i hood of confusion determ nation nust be based on the
goods and services as they are identified in applicant’s
application and in the cited registration, not on the basis
of what the actual goods and services of the parties m ght
be. See Canadi an I nperial Bank of Commerce v. Wells Fargo
Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cr. 1987).
Because the alleged differences in content, format and
purpose relied on by applicant are not reflected in the
respective identifications of goods and services in the
regi stration and application, they are irrelevant to our
| i kel i hood of confusion anal ysis.

The Trademark Exam ning Attorney has submtted
evi dence of twenty-one third-party registrations for marks
whi ch cover both financial and investnent consulting
services, such as those identified in applicant’s
application, and books and other printed matter in the

field of finance and i nvestnment, such as those identified
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inthe cited registration. Although these registrations
are not evidence that the marks shown therein are in
comercial use, or that the public is famliar with them

t hey neverthel ess are probative evidence to the extent that
t hey suggest that such goods and services are of a type

whi ch may emanate froma single source under a single mark.
See In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-
86 (TTAB 1993); In re Mucky Duck Mustard Co., Inc., 6
USPQ2d 1467 (TTAB 1988). The commercial relationship

bet ween the respective goods and services is further

evi denced by the declaration of applicant’s principal, Mrk
Tier. He states that in addition to his financial and

i nvestment consul ting services, he al so has been invol ved
in “the investnent and financial publication business” for
over twenty-four years, and that he is currently witing a
book relating to this field.

In light of this evidence, we find that the services
recited in applicant’s application and the goods identified
inthe cited registration are sufficiently rel ated that
confusion is likely to result fromuse thereon of the marks
SUPERI NVESTOR and THE SUPERI NVESTOR FI LES, respectively.

Applicant argues that its services and registrant’s
books are marketed in different trade channels to different

cl asses of purchasers. However, neither applicant’s nor
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registrant’s identification of goods and/or services is
limted in any way as to trade channels or cl asses of
purchasers, and we accordi ngly nust presune that the
respecti ve goods and services may be marketed in all nornmal
trade channels and to all nornmal classes of purchasers.
See In re Elbaum 211 USPQ 639 (TTAB 1981).

Li kewi se, there is no evidence in the record from
whi ch we can conclude that nmenbers of the relevant cl asses
of purchasers are necessarily know edgeabl e, sophi sticated
consuners who are careful when purchasing goods and
services involving their finances and investnments. As the
Trademar k Exam ni ng Attorney has noted, the respective
identifications of goods and services are broad enough to
i ncl ude those which are mass-nmarketed via tel evision
infomercials to the nenbers of the general public. W
cannot conclude that the rel evant purchasers are
necessarily so sophisticated or careful that they would be
i mmune to source confusion arising fromuse of these
confusingly simlar marks on these closely rel ated goods
and servi ces.

In summary, we have considered all of the evidence of
record pertaining to the relevant du Pont evidentiary
factors, and we conclude that confusion is likely in this

case. Purchasers are likely to assune that financial and
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i nvestment reference books offered under the mark THE
SUPERI NVESTOR FI LES originate from are sponsored by, or
are otherwi se connected to or affiliated with the financial
and i nvestnent consulting services offered under the

SUPERI NVESTOR mar k, and vice versa. Any doubts as to this
conclusion (we have none) nust be resol ved agai nst
applicant. See In re Hyper Shoppes (Chio) Inc., 837 F.2d
840, 6 USPR2d 1025 (Fed. Cir. 1988); In re Martin’s Fanous
Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed.
Cir. 1984).

Decision: The refusal to register is affirmed.
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